VI.

STATE OF CALIFORNIA
FISH AND GAME COMMISSION
FINAL STATEMENT OF REASONS FOR REGULATORY ACTION

Amend Subsection 632(b)
Title 14, California Code of Regulations
Re: Commercial Lobster Fishing in Dana Point State Marine Park
Date of Initial Statement of Reasons: June 7, 2006
Date of Pre-adoption Statement of Reasons:  July 12, 2006
Date of Final Statement of Reasons: September 15, 2006

Dates and Locations of Scheduled Hearings:

@) Notice Hearing: Date: June 23, 2006
Location: Mammoth Lakes, CA

(b) Discussion/Adoption Hearing: Date: August 25, 2006
Location: Santa Barbara, CA

Update:

No modifications were made to the originally proposed language of the Initial
Statement of Reasons.

Summary of Primary Considerations Raised in Support of or Opposition to the
Proposed Actions and Reasons for Rejecting those Considerations:

Responses to public comments received prior to July 12 were included with the
Pre-Adoption Statement of Reasons dated July 12.

Since that time, a total of 55 individuals or organizations provided oral and/or
written comments on the proposed amendment to allow commercial lobster
fishing in the area; 21 expressed views in favor of the amendment while 34 were
opposed. See summary table below.



Comment# Last Name Date received Affiliation/Occupation Comment

1 Stivers 03/23/06 lobster trapper for the amendment
2 Tresselt 07/31/06 lobster trapper for the amendment
3 Kelly 08/14/06 lobster trapper (L70165) for the amendment
4 Frederick 08/15/06 lobster trapper/dealer for the amendment
5 Marks. R. 08/18/06 lobster trapper (L70851) for the amendment
6 Marks, C. 08/18/06 lobster trapper (L14331) for the amendment
7 Healy 08/16/06 lobster trapper (L14233) for the amendment
8 Nielsen 08/17/06 lobster trapper (L33684) for the amendment
9 Gomez, D. 08/17/06 restaurant manager for the amendment
10 Escobar 08/17/06 lobster trapper (L73658) for the amendment
11 Rainforth 08/17/06 lobster trapper (L71078) for the amendment
12 Pool 08/17/06 restaurant manager for the amendment
13 George 08/18/06 lobster trapper (L23958) for the amendment
14 Lohrman 08/18/06 lobster trapper (L33683) for the amendment
15 Hall 08/21/06 PADI dive instructor against the amendment
16 Updike 08/21/06 credit union CEOQ against the amendment
17 Weinmann 08/21/06 scuba diver against the amendment
18 Valker 08/21/06 high school biology teacher against the amendment
19 Wolff 08/21/06 unknown affiliation/occupation against the amendment
20 Glenn 08/21/06 unknown affiliation/occupation against the amendment
21 Robinson 08/21/06 Sea Shepherd Society (Director) against the amendment
22 Yin 08/21/06 unknown affiliation against the amendment
23 Baskin 08/21/06 unknown affiliation/occupation against the amendment
24 Doran 08/21/06 recreational diver against the amendment
25 Lee 08/21/06 recreational diver against the amendment
26 Allen 08/21/06 unknown affiliation against the amendment
27 Facory 08/21/06 recreational diver against the amendment
28 Kampe 08/21/06 PADI dive instructor against the amendment
29 Simmons 08/21/06 sport diver against the amendment
30 Bracken 08/21/06 L.A. Underwater Photo Society (Pres.) against the amendment
31 Sadler 08/22/06 USC marine bhiologist against the amendment
32 McGill 08/22/06 scuba diver against the amendment
33 Dennert 08/22/06 Victory Homes Inc. VP (diver) against the amendment
34 Whitaker 08/22/06 divemaster against the amendment
35 Jones, A. & B. 08/22/06 Orange County Underwater Photo Society. against the amendment
36 Pearson 08/22/06 lobster trapper (L25953) for the amendment
37 Benavides 08/22/06 Kelp Forest Coalition against the amendment
38 Lieber 08/22/06 Ocean Defenders Alliance (Pres.) against the amendment
39 Watson 08/22/06 Sea Shepherd Soc. (Director) against the amendment
40 Sallmon 08/23/06 marine photographer against the amendment
41 Anes 08/23/06 Shark Diving Expeditions against the amendment
42 Caruso 08/23/06 CA Coastkeeper Alliance, biologist against the amendment
43 Grant 08/23/06 unknown affiliation/occupation against the amendment
44 Frasco 08/23/06 unknown affiliation/occupation against the amendment
45 Hibben 08/23/06 unknown affiliation (sport diver) against the amendment
46 Cissne 08/23/06 sport scuba diver against the amendment
47 Karimoto 08/23/06 sport scuba diver against the amendment
48 Guth * 08/24/06 CA Lobster & Trappers Assn. (Pres.) for the amendment
49 Duffy * 08/24/06 Former DFG staff/lobster representative for the amendment
50 Healey ** 08/24/06 Dana Pt. Trapper Assn. (Pres.) (L14233) for the amendment
51 Benivedes ** 08/24/06 Kelp Forest Coalition against the amendment
52 Helms * 08/24/06 Ocean Conservancy against the amendment
53 Wing * 08/24/06 Natural Resources Defense Council against the amendment
54 Weakland * 08/24/06 commercial urchin diver for the amendment (?)
55 Hoeflinger * 08/24/06 commercial trapper for the amendment
56 Miller 08/27/06 Ca. Lobster & Trappers Assn. (Vice Pres.) for the amendment (?)
57 Murray 08/21/06 Cal. State Fullerton, Dean of Bio. Sci against the amendment

(* oral testimony at the 08/25/06 Commission meeting in Santa Barbara; ** individual provided oral
testimony and also submitted a written response)




Summary of Oral Testimony (See Comments 48-55 in Table above)

48. John Guth — Supports the amendment; the Dana Point area has been fished
for more than 100 years and there continues to be more fish in that area than in
other parts of the Orange County coast. Said fishermen were warned by
wardens earlier this year that it is no longer the Department’s interpretation that
lobster trappers can fish there. Now they request the Commission re-open the
area. All 29 local lobster trappers have utilized the area, it accounts for a
significant portion of the Orange County catch each year, and continues to be
productive year after year. Trap activity in the area takes place in shallow waters
without interfering in the activities of private sport fishing boats and CPFVs in
deeper water outside of them.

49. John Duffy — With 50 years of direct experience with the lobster fishery, he
supports the amendment for three reasons: A) Lobster fishing was permitted in
the Dana Pt. Reserve area pre-1969, and then again later until it was closed
again last year. During these times, there were no documented negative impacts
to either the lobster resource or the habitat. B) The Department’s analysis shows
that if the area remains closed fishermen will permanently lose access to a prime
fishing location. C) The Department and members of the Marine Resources
Committee previously indicated at the MRC meeting that they were supportive of
making this change to allow fishing.

50. Roger Healy — Reiterated written comments supporting the amendment, as a
17-year fisherman in the area. The outside boundary of the reserve area
extends to 40 feet in depth, contrary to the Department’s report that it is 30 feet;
therefore the Department’s estimates of catch in the reserve are too low. Almost
all of the lobster habitat is within this depth range, and thus inside the Dana Point
reserve area. The area is the most productive lobster area within block 757.

51. Steve Benavides — Opposes the change to allow commercial lobster fishing
in the area. The area is unique and it was determined a long time ago by the
Legislature that it deserves special protection. The MLPA process is beginning
soon; and the Commission should wait to address any changes until that time.
The MLPA will require a comprehensive review of all the areas and all the
protections they afford. Stated that some constituents have recommended the
Park be made into a marine reserve, with no take allowed of any kind, and
moving to make it a conservation area now before a complete review would be
unwise.

52. Greg Helms — Recommends no change to the regulations to the area until
the MLPA process comes to southern California. The MLPA process will unify
and standardize all the areas and consider them as a comprehensive network.
The Commission needs to move away from the ad-hoc and piecemeal decision-
making that this agenda item represents. Requests that if the Commission does



re-open the area today, it at least agree to reconsider this area with the rest
when MLPA comes to town.

53. Kate Wing — Recommends no change and that the Commission waits for the
MLPA process instead of dealing with areas in a piecemeal fashion. Itis bad
timing to consider a change now, and then re-consider it again in the immediate
future. This issue is not about lobster conservation, but where closures are and
where they are not. Wants to know if the Commission considered the Dana Point
issue in the priority matrix ranking system that is supposed to guide the Marine
Resources Committee on which items they will take on, and when.

54. Paul Weakland — The Department and Commission are inconsistent in their
policies regarding closed areas and letting select groups fish in them. Wants to
know why lobster fishing is appropriate for the area but not urchin fishing, given
that urchins are healthy and abundant in the Dana Point reserve area just as
lobsters are.

55. Chris Hoeflinger — While he doesn't fish in the area, he supports opening the
area back up to lobster trapping, because if the areas remain closed, those
trappers must disperse themselves into other locations that may impact him. It
doesn’t make sense to single out the Dana Point area to prevent lobster trapping
when the same activity is allowed in the other Orange County areas. The Dana
Point area is significantly more valuable to the fishery than the “average” area,
because for block 757, the annual catch averages about three times more than
the average block’s catch of 11,000 pounds.

Response to Comments

The 34 comments provided to the Commission opposing the designation change
from a marine park to a marine conservation area to allow for commercial lobster
fishing were largely duplicative. Below, the specific points that were raised in the
comment letters and oral testimony are identified, and the Department’s
response to those concerns is provided. As the Commission took action to
approve the designation change, no response is needed for the 21 comments
made in support of the action.

A. The Commission should wait until the MLPA process comes to southern
California to determine if the Dana Point State Marine Park should be changed to
a conservation area. The Commission should not short-circuit the MLPA process
by considering this item out of sequence. There is no hurry to make a change
now.

Department Response: While the Commission did agree at the adoption hearing
that the Dana Point area would be reconsidered when MLPA comes to southern
California, there is no decision as yet as to whether MLPA will be implemented in



southern or northern California first. Should the next MLPA region for
implementation be northern California, it could be several years before the Dana
Point area’s designation would be reconsidered. The Commission believes that
the lobster fishermen’s present need for access to this area outweighs the need
to wait for the systematic review that will occur with MLPA process to evaluate
the area’s designation.

B. The Commission should not evaluate economic hardships to lobster fishermen
when considering restrictions to prevent overfishing. A line must be drawn
somewhere.

Department Response: While the Department and Commission remain
committed to management strategies that ensure sustainability of marine
resources, neither the Department nor Commission have a particular or
immediate concern with the impact of this decision on the lobster resource itself.
Sustained lobster harvests have come from the area for many years and there is
no information suggesting this area, or the lobster resource in general, is being
overfished. The Dana Point decision is more about changing the designation of
the area from a state marine park to a conservation area, in order to
accommodate commercial harvest at the present time.

Regarding consideration of economic hardships, every regulatory action taken by
the Commission requires analysis of economic impact. However, the
Commission is prohibited from considering economic impacts when it comes to
deciding which measures to protect an endangered or threatened species.
Lobster is not such a species. For most other regulatory actions, the
Commission can and does consider the potential economic impacts of its actions
during the decisionmaking process.

C. Commercial exploitation has not been allowed in the Dana Point park area in
30 years, and therefore the lobster in this area are accustomed to protection.
Allowing commercial harvest would result in quick exploitation of this stock and
would be bad for the lobster resource overall. Once the area is exploited, a
reserve designation that comes later will not serve its intended purpose of
protection.

Department Response: As explained in the Initial Statement of Reasons, the
Dana Point area has been commercially fished for many years by lobster
trappers under a “gentleman’s agreement” apparently provided by a former
Department Director. The Department has only been actively enforcing the
closure to the area since the fall of 2005. Consequently, the Commission’s
decision to allow commercial lobster fishing in the area is unlikely to result in any
appreciable changes to the area, since fishing activity was ongoing up until the
fall of 2005. As there has been no “30-year closure” of this area, the Department
does not believe the Commission’s action will result in exploitation of the lobster



resource beyond what is seen in other areas or what has been seen in this area
in other years.

D. Marine reserves and parks which prevent commercial trapping allow for the
growth of large lobster, which reproduce with greater productivity. Therefore,
areas such as Dana Point serve as important reservoirs.

Department Response: The Department and Commission support the
continuation of the MLPA process to establish a network of marine reserves,
parks and conservation areas throughout California for the purposes of
representing a variety of marine habitats and ecosystems and helping to provide
protection from harvest for marine species. Reducing or eliminating fishing
pressure in these areas may result in increased egg productivity in these areas
for some species. The Commission believes that at this time, the current level of
protection is adequate for sustaining lobster, although the Dana Point area’s
designation will be reviewed again for consistency with the overall goals of the
MLPA when the southern California region is discussed. Also see responses to
items B and C above.

E. The take of lobsters in open areas has declined and thus harvest rates are not
sustainable.

Department Response: The Department is not aware of a decline in commercial
lobster catches in California. While there is some fluctuation between years,
Department landing receipt and logbook data suggest that recent commercial
harvests are relatively stable.

F. Despite the Refuge, the Dana Point area has declined over the past 35 years.
Presently, the Dana Point area is heavily impacted by commercial trapping
because there is little enforcement, and swells will often move traps from outside
the closed area to the area inside it. The area is still recovering from two
trappers taking 110 undersized lobsters in 2002. There are no more than 12
commercial trappers in the area that will benefit from the change, while the
thousands of others that enjoy the area will be ignored. Local commercial
harvests have increased considerably in recent years which have benefited the
local trappers. The Ocean Institute hosts 80,000 students and 50,000 public
visitors each year, there is increased development and there is water pollution.
Adding more fishing to the area will hasten its decline. More community input is
needed.

Department Response: The Commission and Department only have authority to
regulate fishing activities. Water pollution, runoff, and human impacts from foot
traffic above the mean high tide line are items beyond the Commission’s ability to
regulate or control. The MLPA process will be comprehensive in its review of the
area and will allow time for community input. The Department has no information



VII.

with which to substantiate or refute the claims regarding the level of commercial
lobster fishing activity in the area, as Department landing receipts do not identify
specific fishing locations. Therefore, the Department’s estimates of impact from
the proposed regulation change are imprecise. See the Initial Statement of
Reasons for additional information.

G. A status change to Dana Point area now will unfairly influence its future
designation in the MLPA process. The piecemeal review of this area alone is
contrary to MLPA.

Department Response: At the Department’s request, the Commission made clear
during its deliberations that the Dana Point designation would be reviewed
pursuant to the MLPA with the same level of scrutiny as the other areas, and that
the designation could easily change during the course of that process.

H. It seems contrary to the spirit of the original Dana Point legislation to open the
area, and that the Commission’s decision to do this might be based on the
supposition of a letter or letters that have not been produced. If the letters were
real, they were the decision of a sole individual. [i.e., documents supporting the
“gentleman’s agreement” to allow commercial fishing in the area while the Fish
and Game Code says it is prohibited]. And if the letter(s) never existed, why
make commercial lobster fishing legal now upon the basis that the law was just
not enforced in the past?

Department Response: The Commission evidently based its determination on the
economic hardship reported by the commercial fishermen who had fished the
area up through 2005, but were then told by the Department that the area was
closed pursuant to the regulations re-designating the area as a marine park. In
light of the historical situation with this area, the Department and Commission are
committed to having clear and enforceable regulations regarding all marine
protected areas in California. In fact, a specific goal of some of the recent
legislation is to have all the regulations for California’s marine protected areas
established in one body of law (Title 14, CCR) and made clear and available for
all constituents.

I. Commercial take is at-odds with the principal public use of the Dana Point
shore and inter-tidal area as an outdoor laboratory for the Ocean Institute, and is
also at-odds with the legislation reserving the area for non-consumptive,
educational and recreational activities. It is poor precedent for the Commission
to disregard the 1993 legislation.

Department Response: See responses above to comments G and H.

Location and Index of Rulemaking File:
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A rulemaking file with attached file index is maintained at:
California Fish and Game Commission

1416 Ninth Street

Sacramento, California 95814

Location of Department files:

Department of Fish and Game
1416 Ninth Street
Sacramento, California 95814

Description of Reasonable Alternatives to Regulatory Action:

(&) Alternatives to Regulation Change: The proposal to reclassify the Dana
Point State Marine Park to a Marine Conservation Area in order to authorize
commercial lobster fishing could be postponed until the Marine Life Protection
Act planning process comes to Southern California. This process is expected to
be completed no later than 2011 and may begin as soon as 2008. Regardless of
whether or not this proposed change to accommodate a portion of the
commercial lobster fleet is enacted, the Dana Point area will be reconsidered as
part of the review and development of a regional approach to MPAs. However,
postponement of this decision would not afford these fishermen the immediate
relief they seek.

(b) No Change Alternative: Should the Commission select the No Change
Alternative, commercial fishing for lobster within the Dana Point State Marine
Park would continue to be prohibited, as is all commercial fishing within any state
marine park. However, the area would still be reviewed during the MLPA
process, though perhaps with less emphasis on this particular issue.

(c) Consideration of Alternatives: In view of information currently possessed,
no reasonable alternative considered would be more effective in carrying out the
purposes for which the regulation is proposed or would be as effective and less
burdensome to the affected private persons than the proposed regulation.

Impact of Regulatory Action:

The potential for significant statewide adverse economic impacts that might result
from the proposed regulatory action has been assessed, and the following
determinations relative to the required statutory categories have been made:

(@) Significant Statewide Adverse Economic Impact Directly Affecting
Businesses, Including the Ability of California Businesses to Compete with
Businesses in Other States:



(b)

(©)

(d)

(e)

(f)

()

(h)

None.

Impact on the Creation or Elimination of Jobs Within the State, the
Creation of New Businesses or the Elimination of Existing Businesses, or
the Expansion of Businesses in California:

Negligible. The Department estimates that if the Dana Point State Marine
Park is re-designated as the Dana Point State Marine Conservation Area
in order to allow for continued commercial lobster fishing, there is potential
for existing commercial lobster permittees to land an estimated $24,500
worth of lobster each season from this particular area. See Section Ili(a) of
this Initial Statement of Reasons.

Cost Impacts on a Representative Private Person or Business:

See items (a) and (b) above.

Costs or Savings to State Agencies or Costs/Savings in Federal Funding
to the State:

None.

Nondiscretionary Costs/Savings to Local Agencies:

None.

Programs mandated on Local Agencies or School Districts:

None.

Costs Imposed on Any Local Agency or School District that is Required to
be Reimbursed Under Part 7 (commencing with Section 17500) of
Division 4:

None.

Effect on Housing Costs:

None.



Updated Informative Digest/Policy Statement Overview

The Fish and Game Commission (hereafter Commission) proposes to authorize
commercial lobster fishing in the area referred to as the “Dana Point Marine Life
Refuge” in Section 10907 of the Fish and Game Code (hereafter FGC), which is
also the area referred to as the “Dana Point State Marine Park” in Subsection
632(b)(72), Title 14, CCR. Members of the lobster fishing industry have
expressed to the Commission that the area is economically important to their
livelihood.

The area spans approximately 0.56 nautical miles of coastline around Dana
Point, and extends offshore 1200 feet from the mean high tide line,
encompassing approximately 0.16 square nautical miles. It falls entirely within
the 70 square nautical-mile area of commercial fishing block number 757 (Figure
1).

In order to allow for commercial lobster fishing, the Commission proposes to
change the designation established in its regulations in Subsection 632(b)(72),
so that the area would become the “Dana Point State Marine Conservation Area”
instead of the “Dana Point State Marine Park.”

In a state marine conservation area, the Commission may permit certain
commercial and recreational harvest of marine resources, provided that these
uses do not compromise protection of the species of interest, natural community,
habitat, or geological features. Conversely, in a state marine park, the
Commission may authorize recreational harvest, but it is unlawful to injure,
damage, take, or possess any living or nonliving marine resource for commercial
exploitation purposes.

Section 632, Title 14, CCR presently defines 84 marine protected areas (MPAS)
and special closures that span California’s coastline. The regulations also
designate each of the 84 areas as a special closure, a state marine reserve, a
state marine park, or a state marine conservation area. The Dana Point State
Marine Park is MPA number 72.

Figure 1. Dana Point State Marine Park including surrounding commercial fishing blocks.

10



Y Los Angeles
2 [ T & '
04 703 0 \."-\
b B
) Long Beach
4 23 1 Tm\w\ 'f‘-g
~E710 718 &
745 744 743 742 741 740 739 r-gg\ D P . t
| 72 ana roin
- ‘b\_\
T8l g | N
756
_3 -------- " s04| poa | s02 \
: LDana Point N
o .\"‘--...\-- """""""" 845 | 845
] Dana Point | oo
| | State Marine Park
5“:)h.'ﬂ
mls&e|ss.-‘w:|sas|ss4]m|ssz 1 Miles

1. Statutory History of the Dana Point Marine Life Refuge

In 1957, subdivision (f) of Section 10500 was added to the FGC, making it
unlawful for any person to take or possess any invertebrate or specimen of
marine plant life in a “Marine Life Refuge, except under a permit or special
authorization.” Also in 1957, and subsequently in 1965, 1968, 1969, 1971, 1988
and 1989, the Legislature established 13 such Marine Life Refuges and defined
the specific boundaries of these areas in FGC Sections 10900 et Seq. These
statutes are found in Article 6 of Chapter 2, Division 7 of the FGC, entitled
“Marine Life Refuges.” Section 10907, defining the Dana Point Marine Life
Refuge, was added in 1969.

The legislation establishing the Dana Point Marine Life Refuge also added the
area, along with the Doheny Beach Marine Life Refuge, to a list of three other
statutorily-established Southern California marine life refuges in Section 10664 of
the FGC. This Section allows take, under authority of a sportfishing license, of
certain fish, mollusks, and crustaceans, in these particular refuges. However, the
text of this Section also specifies that in these areas, “All other fish and forms of
aqguatic life are protected and may not be taken without a written permit from the
Department.”
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In 1993, the Legislature re-affirmed its intent to maintain the Dana Point Marine
Life Refuge (S.B. 716, ch. 256, Stats. 1993) and amended the laws to add
additional restrictions. The legislation removed Dana Point from the list of
refuges enumerated in Section 10664, and established FGC Section 10667,
which provided additional take and access restrictions specific only to the Dana
Point Marine Life Refuge.

Section 10667 remains effective today, allowing take, under authority of a
sportfishing license, of certain fish, mollusks, and crustaceans, but only in areas
below the intertidal zone. Additional language limits use of the intertidal zone to
only certain “minimum impact” activities, and also specifies that “All other fish and
forms of aquatic life are protected and may not be taken without a written permit
from the Department.” This language, consistent with the language of
Subdivision 10500(f), prohibits commercial fishing in the Dana Point Marine Life
Refuge, except under a permit from the Department.

Members of the California Lobster and Trap Fishermen’s Association have
explained that shortly after the creation of the Dana Point and the other six
Orange County marine life refuges, such a “permit from the Department” was
provided by then Director Fullerton to authorize commercial lobster fishing for
certain individuals in these areas. The authorization provided evidently was in
the form of a letter from the Director, to the individual permittees. The letter or
letters have not been recovered.

The Department Directors that followed Mr. Fullerton did not subsequently re-
authorize such permits, although no requests were made to do so. It appears
that from that time until 2005, Department wardens did not enforce the prohibition
on commercial take in the refuge, recognizing this former “gentleman’s
agreement.” However, in recent years, the Department has determined that
allowing commercial harvest in the Dana Point Marine Life Refuge would be
inconsistent with the intent and spirit of the legislation that established this
particular marine refuge, and with the legislative acts that subsequently followed.

In making this determination, the Department relies upon Section 10502.6 of the
FGC, enacted with the 1993 legislation. Subdivision (a) of this Section
authorizes the Director to appoint a Director of the Dana Point Marine Life
Refuge, and subdivision (c) of this Section further states: “The Director of the
Dana Point Marine Life Refuge may issue a permit authorizing any person to
enter the Dana Point Marine Life Refuge for the purpose of taking fish or marine
plants under the conditions that the Department determines to be necessary for
the protection and propagation of fish and wildlife and related scientific purposes
in that refuge.” Furthermore. none of the various pieces of legislation that define
any of the marine life refuge boundary areas or provide special provisions for use
or access in these areas made mention of allowing commercial fishing, either
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under a special permit or otherwise.
2. Marine Managed Areas Improvement Act (MMAIA, Stats. 2000, ch. 385)

In 2000, the Legislature adopted the MMAIA, codified in Sections 36600 through
36900 of the Public Resources Code (hereafter PRC). The Act is incorporated
by reference into the FGC pursuant to Section 1591.

The legislative findings and declarations, described in Section 36601 of the PRC,
explain that establishment of marine managed areas (MMASs) throughout
California had been done in piecemeal fashion over the past 50 years by several
legislative or quasi-legislative entities at both state and local levels. The MMAIA
calls for agencies to work together to establish a standardized approach to
MMASs, with a properly designed and coordinated system. Specifically, the
legislation required that all existing and future MMAS be reclassified or classified
as a state marine reserve, a state marine park, a state marine conservation area,
a state marine cultural preservation area, a state marine recreational
management area, or a state water quality protection area (Section 36700, PRC).
Three of these classifications (state marine reserve, state marine park, and state
marine conservation area) are defined by the MMAIA as MPAs (Section
36602(e), PRC).

Section 36750 of the PRC further provides that the reclassification shall be
“based upon the management purpose and level of resource protection at each
site...Upon the reclassification of existing sites...the use of all other
classifications shall cease for the marine and estuarine environments of the
state.”

Subdivision 36725(a) of the PRC, and Section 1590 of the FGC (also adopted as
part of the MMAIA), provide authority to the Fish and Game Commission to
undertake this reclassification process, as it may “designate, delete, or modify
state marine recreational management areas established by the Commission for
hunting purposes, state marine reserves, and state marine conservation areas.”
It should be noted that the statute does not explicitly state that the Commission’s
authority extends to areas established by legislation, although that could well be
implied from a reading of the MMAIA in its entirety.

Notably, however, the Legislature did not itself reclassify the statutorily-
established marine life refuges in Article 6 of Chapter 2, Division 7 of the FGC at
the time it adopted the MMAIA. Nor has it taken action since to remove any of
the legislatively-created areas from the statutes.

3. MMAIA Re-Classification Exercises by the Fish and Game Commission

In 2004, the Department and Commission undertook to re-designate the state’s
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existing array of MPAs following the classification scheme identified in Section
36700 of the PRC (OAL ID # Z04-1005-08). In so doing, it followed the direction
(Section 36750, PRC) to consider the management purpose and level of
resource protection at each site. The statutory language defining and prescribing
activities which may take place in the Dana Point Marine Life Refuge was most
closely aligned with the definition of a “State Marine Park” provided in subdivision
36700(b) of the PRC, which allows for recreational but not commercial
opportunities (Subdivision 36710(b), PRC).

The State Inter-Agency Coordination Committee, established by Section 36800,
PRC, was charged with reviewing proposals for new or amended MMASs to
ensure consistency in the use of designations throughout the state. The
Committee reviewed the Department and Commission’s proposal to reclassify all
existing MPAs in the state’s marine and estuarine waters, and to incorporate
them into the Commission’s regulations in Subsection 632(b), Title 14, CCR.
The State Inter-Agency Coordination Committee concurred with the proposed
reclassifications prior to the Commission’s adoption of the regulations in
December, 2004

As a result, the area known as the Dana Point Marine Life Refuge was
incorporated into the Fish and Game Commission’s regulations as the “Dana
Point State Marine Park” in Section 632, Title 14, CCR. Other than the name,
there is no difference between the regulations and the statutes that remain in the
FGC. Along with the Dana Point MPA, the Commission also re-classified the six
other Orange County marine life refuges as state marine parks as well.

Shortly thereafter in 2005, members of the California Lobster and Trap Fishery
Association reminded the Department and the Commission that the “gentlemen’s
agreement” had remained in effect until the present, whereby the statutory
prohibition on commercial lobster harvest was not enforced in any of the Orange
County marine life refuges. In response to this request, and recognizing that
these areas had been commercially fished for many years under the gentleman’s
agreement, the Department proposed, and the Commission adopted, a
compromise package, recognizing that fishermen that relied on these areas
could suffer a substantial economic hardship if all seven areas were all closed to
commercial harvest. The proposal called for transforming six of the seven
Orange County refuge areas to state marine conservation areas from state
marine parks, thereby allowing commercial harvest, but limited the commercial
activity to commercial lobster fishing only.

The Department selected to maintain the Dana Point area as the one MPA that
should remain closed to commercial fishing due to the more specific nature of the
restrictions provided in FGC Section 10667. This proposed change (OAL ID #s
05-0510-09 and 05-0621-16) became effective on November 2, 2005.
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However, although commercial lobster fishing is now permitted in six of the
seven areas, the fishermen who relied on waters within the Dana Point State
Marine Park now request that the Commission re-classify the seventh area from
a State Marine Park to a Marine Conservation Area, as it did for the other six
Orange County refuge areas.

4. Current Understanding of MPA Modification Processes

Upon further review of the MMAIA and how it interrelates with the Marine Life
Protection Act (MLPA) legislation (Ch. 1015, Stats. 1999), it appears that actions
to modify existing MPAs must be consistent with the MLPA statutes. In the 2005
rulemaking (OAL ID #s 05-0510-09 and 05-0621-16) that reclassified the six
other State Marine Parks to State Marine Conservation Areas, the authority cited
was Section 1590 of the FGC, codified with adoption of the MMAIA.

However, the Department now does not believe Section 1590 of the FGC was
the proper source of authority to “modify an MPA” when one is looking to modify
an MPA that was originally designated by the Legislature, as opposed to one
originally established by the Commission. This belief is founded upon express
statutory provisions that suggest that the Commission must look to the entity that
established the MPA before determining if they have authority to modify its
original classification. For example, Sudivision 36725(a), PRC states that if the
State Parks and Recreation Commission designates an MMA, the (Fish and
Game) Commission may not have any authority to modify or delete the area,
depending on its classification.

Moreover, as described in item 2 above, the plain language of Section 1590, may
limit the Commission’s ability to “designate, delete or modify” MPAs to only: a)
state marine recreational management areas established by the Commission for
hunting purposes, b) state marine reserves, and c) state marine conservation
areas. No mention is made of legislatively-created marine life refuges. Moreover,
this language does not appear to allow for transformation of a state marine park
into a state marine conservation area, since state marine parks are not identified
in the list of items the Commission may “designate, delete or modify.”

Additionally, Subdivision 10502(d), codified in the general provisions pertaining to
refuges and other protected areas, states that the Commission may make
additional regulations not in conflict with any law for the protection of birds,
mammals, fish, amphibian, and marine life within any refuge.

Most importantly, Section 2861 of the FGC, codified with the MLPA, entitled
“Modification of MPAs,” which contains the following language:

(a) The Commission shall, annually until the master plan is
adopted and thereafter at least every three years, receive, consider,
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and promptly act upon petitions from any interested party, to add,
delete, or modify MPAs, favoring those petitions that are compatible
with the goals and guidelines of this chapter.

(b) Prior to the adoption of a new MPA or the modification of an
existing MPA that would make inoperative a statute, the Commission
shall provide a copy of the proposed MPA to the Legislature for
review by the Joint Committee on Fisheries and Aquaculture or, if
there is no such committee, to the appropriate policy committee in
each house of the Legislature. (emphasis added)

The Department now believes that Section 2860, established with the MLPA,
which allows the Commission to regulate commercial and recreational fishing
and any other taking of marine species in MPAs, along with Section 2861 which
requires the Commission to annually review petitions to add, delete, or modify
MPAs, are the statutes that are most on-point to address the situation at hand.
This is a request from an interested party (lobster fishermen) to modify an
existing MPA that was established by statute. Therefore, the Department
believes that while the Commission clearly has authority to modify existing MPAs
that it has previously created, special rules apply for those MPAs that were
established by the Legislature itself, pursuant to FGC Subdivision 2861(b).

The Department recommends that the Commission proceed with providing a
copy of the change to the Joint Committee on Fisheries and Aquaculture as
described in FGC Subdivision 2861(b), prior to adoption of the proposed change
to convert the Dana Point State Marine Park to the Dana Point State Marine
Conservation Area, a change that is necessary in order to grant the industry’s
request to allow commercial lobster harvest in the area.

5. Commercial Lobster Fishing Activity in the Dana Point MPA, 2000-2004

Members of the California Lobster and Trap Fisherman’s Association have
requested the proposed change based on a claim of economic hardship. If
regulations continue to define the area as the Dana Point State Marine Park,
commercial fishing, including lobster fishing, will remain prohibited. Presently,
there are approximately 220 individuals that are authorized to fish for lobster in
California, under authority of a commercial lobster operator permit.

It is common practice for individual lobster fishermen to fish with trap gear
consistently in the same areas. Unlike coastal pelagic fisheries which are
generally not affiliated with particular bottom types or areas, lobster fishing is
done only in rocky reef or kelp forest habitat. Most lobster fishing in California
takes place south of Point Conception in water less than 150 feet deep along the
coast or at offshore islands.
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All commercial lobster fishing must be done with traps. While there is no limit on
the number of traps a commercial lobster permittee may use, traps must be
serviced at least once every 96 hours, weather permitting, pursuant to FGC
Section 9004.

Consequently, the lobster fishery can be described as one where access to
specific areas is very important. Most lobster fishermen fish only in a few
particular areas, and set their traps in densities based on their prior experience
working the area. To maximize productivity, fishermen set traps in a way that
strikes the best balance between too large a distance between traps (inefficient
use of time and labor) and too little distance between traps (resulting in low yields
per trap). While there is some amount of overlap in areas that fishermen work, it
is relatively uncommon to see more than a few fishermen working a particular
area, such a as a specific reef, cove, point or kelp bed.

For those lobster fishermen that previously relied on the Dana Point MPA area as
part of their “turf,” continuing to lose the area to future commercial fishing would
likely result in some degree of economic hardship. Meanwhile, a large majority
of the 220 permitted lobster fishermen are not impacted by the closure, as their
records show they have never fished in block 757. However, because
commercial lobster fishing data are collected at the block scale and since the
Dana Point State Marine Park only encompasses a small portion of block 757,
the Department is unable to precisely quantify how many individuals previously
fished the area, or how much the catch from this area may be worth.

6. Economic Impact Based on Landing Receipt Information

The Department requires that fishermen or buyers record the general location of
where the catch was made on the fish receipt at the time of sale. Unfortunately,
commercial landing receipts do not have the resolution needed to determine if
the catch was made inside or outside the Dana Point MPA. Landing receipts
require only that the buyer list the “fishing block” where the catch was made.

The Dana Point MPA falls entirely within block 757, which includes about 70
square nautical miles of ocean area (see Figure 1). The Dana Point MPA
encompasses only about 0.16 square nautical miles of this area. However, since
lobster fishing generally only takes place in water less than 150 feet deep, most
of the ocean area falling within block 757 is not utilized for lobster fishing.
Therefore, in trying to determine what percentage of the block 757 catch might
have originated from waters within the Dana Point MPA, it would be incorrect to
consider the entire area of block 757. Only the shallow waters along the coast
should be included in any calculation.

The Department has considered two possible ways to estimate the percentage of
the block 757 catch attributable to the Dana Point MPA. First, all of the 0.16
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square nautical miles inside the MPA area is 60 feet and less in depth, while 4.4
square nautical miles of the total area in block 757 is 60 feet and less, based on
bathymetric information. That would mean about 3.6 percent of the block 757
area that is 60 feet and less in depth falls within the Dana Point MPA. Therefore,
it is possible that about 3.6 percent of the block 757 catch comes from the Dana
Point MPA, if all lobster catch in block 757 came from waters 60 feet and less,
and all areas 60 feet and less were considered equal in terms of their habitat
value for producing lobster.

Alternatively, looking at the length of coastline included within the Dana Point
MPA relative to the length of coastline that falls in block 757 may be appropriate.
The Dana Point MPA spans 0.56 nautical miles of coastline, while there is about
5.6 nautical miles of coastline in all of block 757 (see Figure 1). That would
mean about 10 percent of the block 757 catch could have come from the Dana
Point MPA if all areas of the coastline in the block were considered equal in
terms of their habitat value for producing lobster.

However, the Department recognizes that in fact, not all of the water less than 60
feet, nor the entire block 757 coastline, is equal in terms of its habitat value for
producing lobster. There are areas of rocky reef habitat in block 757 that fall

both inside and outside of the Dana Point MPA that could support commercial
lobster fishing. Likewise, there are areas of shallow sandy habitat in block 757
that occur both inside and outside the Dana Point MPA, which are not suitable for
commercial lobster fishing. Therefore, the Department cannot say that either of
the potential methods of calculation described above is very precise. However,
the Department can say with certainty that it would be incorrect to attribute all of
the block 757 catch as having originated from the Dana Point MPA.

Despite the impossibility of determining how many individuals previously fished in
the area, and what percentage of the block 757 catch comes from the Dana Point
MPA, the landing receipt information that lists block 757 still provides some
baseline information that may be helpful in determining the degree of economic
impact that may result from continuing to close the area to commercial lobster
fishing.

The Department evaluated commercial lobster landing receipts for four seasons
(2000-2003), where each season begins in October and runs through the March
of the following year. Catch information for the two most recent seasons was not
included in the analysis because the new regulations closing the Dana Point area
to commercial harvest were in effect during all or part of those seasons.

Over the 2000-2003 seasons, block 757 catch averaged just over 35,000 pounds
per season, compared with an average statewide total of 695,000 pounds per
season. Therefore, the catch from block 757 produces approximately 5% of the
statewide total.
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The median price paid to fishermen statewide over this 4-year period was $7 per
pound. Therefore, block 757 produced approximately $245,000 worth of lobster
in each of these seasons.

In the 2000 season, landing receipts with catches recorded as originating from
block 757 showed that 28 individual permittees landed catch from this block area.
In 2001-2003, there were 24, 25 and 22 individuals respectively. So, on average
each season, 25 permittees fishing in block 757 earned a total of $245,000 from
the sale of their catch. If equally distributed this comes to about $9,800 per
permittee. The other approximately 195 lobster fishermen in the state did not
participate in lobster fishing in block 757, and thus had no earnings from the
area.

However, the landing receipts show that in fact, the catch was not equally
distributed between the 25 individuals. In looking at the maximum possible
economic loss to a single individual, the person with the highest catches from
block 757 landed an average of just under 4,000 pounds in each of these four
seasons, meaning that this individual would lose approximately $28,000 per
season if he or she could not catch that lobster from another location, and if all of
those catches recorded from block 757 originated from waters within the Dana
Point MPA.

7. Department Conclusions on Impacts

As described above, it may be reasonable to estimate that only 10 percent or
less of the catch from block 757 comes from waters within the Dana Point MPA.

Therefore, if commercial lobster fishing were to remain closed in the Dana Point
MPA, the estimated degree of impact might be that 2.5 individuals would be
impacted at a level of $9,800 each per season, or alternatively, 25 individuals
would be impacted at a level of $980 each per season, or some combination in
between. The highest potential impact to any individual could be no more than
$28,000 per year and, if so, the impact to other individuals would necessarily be
less.

Given that usually only a few fishermen work a particular area such as the MPA,
it is probably more likely that the impact would be to few individuals each at a
greater degree. This estimate also assumes that catch could not be made from
some other nearby location open to lobster fishing, although recent information
from other MPAs suggests that when fishermen are faced with closed areas, they
often mitigate by relocating to areas that remain open. Analyses of newly
established MPAs have shown that lobster fishermen are able to land the same
volume of lobster as they did prior to the closure.
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However, even if 100 percent of the catch from block 757 came from the Dana
Point MPA, the maximum impact would be approximately $245,000 per year;
about 5 percent of the total value of the fishery statewide.

In summary, the Department’s evaluation of the economic impact of the present
Dana Point State Marine Park designation to the lobster fishery as a whole is
negligible, relative to the $4.87 million average seasonal value of the fishery
statewide.

8. Technical Changes to Subsection 632(b), Title 14, CCR

As described above, the Commission previously took action to re-classify the six
other Orange County marine life refuges from state marine parks to state marine
conservation areas (OAL ID #s 05-0510-09 and 05-0621-16), which became
effective on November 2, 2005. Additional language is now proposed to make
clear that the regulations established in Subsection 632(b), Title 14, CCR,
supercede the statutes establishing these marine life refuges and prescribing the
terms of their use.

The proposed addition to the regulatory language would make clear that that
pursuant to the Commission’s authority in Fish and Game Code Section 2860 to
regulate commercial and recreational fishing and any other taking of marine
species in MPAs, Fish and Game Code Sections 10500(f), 10550(g), 10502.5,
10502.6, 10502.7, 10502.8, 10655, 10655.5, 10656, 10657, 10657.5, 10658,
10660, 10661, 10664, 10666, 10667, 10711, 10801, 10900, 10901, 10902,
10903, 10904, 10905, 10906, 10907, 10908, 10909, 10910, 10911, 10912,
10913, and 10932 are made inoperative as they apply to Subsection 632(b).

The Commission took action at its August 25th adoption hearing to change
the designation of the Dana Point State Marine Park to the Dana Point State
Marine Conservation Area, in order to allow for commercial lobster fishing
in the area. Unlike a state marine park, in a state marine conservation area,
the Commission may permit commercial harvest of marine resources.
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